












BUDGET CUTS  #47



 Nevada System of Higher Education  
System Administration System Administration 
2601 Enterprise Road 5550 W. Flamingo Rd., Suite C-1 
Reno, NV  89512-1666 Las Vegas, NV   89103 
Phone: (775) 784-4901 Phone:  (702)  889-8426 
Fax: (775) 784-1127 Fax:  (702)  889-8492 

January 26, 2009 

M E M O R A N D U M 

TO:  James E. Rogers, Chancellor 

FROM: Bart Patterson, Chief Counsel 

RE:  Alternative Funding Mechanisms for Higher Education 

Introduction

Various funding proposals have been discussed in connection with alternative 
funding mechanisms of higher education. For example, one idea is to obtain assistance 
from counties to fund community colleges. That same concept could potentially extend to 
the universities and the state college on either a municipal1, county or regional basis.2
You asked what legal impediments may exist to alternative funding models, such as 
counties retaining, for higher education purposes, the general fund dollars generated in 
that county that have historically been earmarked for higher education. This 
memorandum addresses, in summary fashion, the general legal questions associated with 
such alternative funding mechanisms.  

Legal Overview

Article 11, Section 4 of the Nevada Constitution provides for the establishment of 
a state university and its control by a Board of Regents. The Board’s duties are all those 
duties inherent in the oversight and administration of a university. Article 11, Section 7. 
The duties (but not the powers) “shall be prescribed by Law.”  Article 11, Section 4. At 
the same time, the Nevada Constitution obligates the legislature to provide “for the 
support and maintenance” of the university by “direct legislative appropriation” from the 
general fund. Article 11, Section 6.

 Based on Board of Regents action and legislative enactments, the “University of 
Nevada” as provided for in the Constitution has been defined to include all public higher 
education institutions in the state, including the universities, the state college(s), the 

1 For example, the City of Henderson has been instrumental in support of Nevada State College. 
2 One of the details that would have to be worked out is the funding of institutions with a significant 
presence in more than one county, such as the Desert Research Institute.  
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community colleges and the Desert Research Institute, collectively known as the Nevada 
Higher Education System. See NRS 396.005, 396.010, and 396.020.3 The Board of 
Regents has express authority to prescribe rules for “its own government” and “the 
government of the System.”  See NRS 396.110.  

The existing legislative response (in which NSHE participated) has been to 
provide funding, except for capital construction and special project funding, based on a 
“funding formula.” This formula essentially provides varying amounts per student FTE to 
each institution. Once this allocation is made, the legislature’s budget bills do not permit 
NSHE to move state funds from one institution to another. The only method to change 
this funding mechanism is through 1) legislative action, 2) a successful legal challenge by 
NSHE to the constitutional authority of the legislature to restrict the Board of Regents 
from making inter- institution transfers of state funds, or 3) constitutional amendment. 

Legislative Action to Change the Funding Formula

 The simple approach (in terms of process) is that since the legislature established 
the formula, the legislature could choose to change it to essentially allocate money to 
institutions based on where tax dollars are generated. The Nevada System of Higher 
Education could accept such a change in funding, or it could choose to challenge such a 
new funding mechanism on constitutional grounds, just as it could challenge the current 
funding formula that restricts inter-institutional transfers from state approved budgets.  

NSHE Legal Action Based On Current Restrictions

 NSHE could choose to challenge the current legislative restrictions on inter-
institutional transfer of state funds in order to permit the Board of Regents to reallocate 
state resources amongst institutions as it deems appropriate. It is not the intent of this 
memorandum to provide a definitive opinion on whether or not such an action would be 
successful. The rationale for such an action is the argument that the funding restriction 
violates the separation of powers doctrine (see Nevada Constitution, Article 3, Section 1) 
and impedes the Board of Regent’s constitutional authority to govern the System as it 
sees fit, with funding allocations of individual institutions being deemed a fundamental 
governance role. See e.g. King v. Board of Regents, 65 Nev. 533, 200 P.2d 221 (1948).
The Legislature is likely to contend that it has the constitutional authority to fund higher 
education in its sole discretion and that its restrictions are a legitimate exercise of its 
appropriation power. See Nevada Constitution, Article 4, Section 19. There is authority, 
however, to challenge the scope of that legislative power. See e.g. Young v. Board of 
County Commissioners, 91 Nev. 52, 530 P.2d 1203 (1975); Chaffin v. Arkansas Game 
and Fish Commission, 757 S.W.2d 950 (Ark. 1988); Board of Regents of the University 
of Oklahoma v. Baker, 638 P.2d 464 (Okla. 1981); Board of Regents of Higher Education 
v. Judge, 543 P.2d 1323 (Mont. 1975); Regents of the University of Michigan v. State,

3 It does not appear that any express challenge has ever been made to whether state colleges, community 
colleges and the Desert Research Institute are within the constitutional meaning of the “University of 
Nevada,” but it appears such an interpretation has been commonly accepted by courts over the years. 
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208 N.W.2d 871 (Mich. Ct. App. 1973), affirmed in part, 235 N.W.2d 1 (Mich. 1975). 
Before pursuing any legal action, a more complete analysis is required. NSHE should 
also weigh the political risks in potentially damaging what has apparently been a mostly 
cooperative endeavor with the legislature to reach an acceptable compromise on funding. 

Changes in Governance

 If counties or municipalities are more involved in funding higher education, they 
may ask for some role in governance. Any change to the governance model for higher 
education to provide that higher education is funded and governed, in whole or in part, by 
county or regional governmental bodies, such as a county commission, would require 
constitutional amendment.4 In King v. Board of Regents, 65 Nev. 533, 200 P.2d 221 
(1948), the Nevada Supreme Court struck down a legislative attempt to create an 
advisory board to the Board of Regents, finding that such a law was unconstitutional as it 
attempted to change, alter or modify the constitutional powers and functions of the Board 
of Regents. In a similar manner, it is likely that any legislative action to create any kind 
of higher education governance role for a county commission, even an advisory role, 
would be unconstitutional. 5

Constitutional amendments require either 1) legislative approval in two 
consecutive legislative sessions followed by approval of the voters or 2) an initiative 
approved by the voters in two consecutive elections. See Nevada Constitution, Articles 
16 and 19). Due to signature gathering requirements associated with initiatives, either 
process would take about five years. 

Conclusion

 Any change in the governance structure of higher education, for example if 
county commissions were to take a role in governance, even as a recommending body, 
would require amendment of the Nevada Constitution.  Alternatively, NSHE could 
potentially challenge, on constitutional grounds, the current budget process by which the 
legislature restricts the inter-institutional transfer of state funds. If such a challenge were 
successful, the Board of Regents could fund the institutions as it sees fit based on a lump 
sum appropriation from the legislature. As another alternative, as long as the legislature 
did not change the governance structure of higher education, it could choose to 
legislatively fund institutions in a different manner, such as based on tax revenue from 
the counties the institution primarily serves. NSHE could choose to challenge such a 
legislative change, again on the basis that the funding mechanism impedes the 
constitutional authority of the Board of Regents. I recommend that you consult with the 
Board of Regents before pursuing any of these alternatives. 

4 There are also legal issues with previously issued bonds and system-wide contractual matters that would 
have to be addressed 
5 The Board of Regents itself may have the constitutional authority to delegate part of its governance role to 
county governments. The county would have to consider whether it has the authority to accept such a role 
absent legislative action or constitutional amendment. Any such proposal requires further analysis. 
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